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Abstract

The problem of miscarriage of justice in the criminal case can
be happened. Recognizing the probability of such error, many countries
allow the reopening of criminal case after its final judgment. This
procedure inevitably affects the principle of the judgment reliability.
To restrict such consequence, it is necessary to impose a limited strict
rules and conditions for the reopening of criminal case to only when
the criminal case was found miscarriage of justice out of the state error.
The public prosecutor, therefore, as the state agent to provide justice
to people, has an important role in the retrial of criminal case after its
final judgment. But in Thailand, The Retrial of Criminal Case Act B.E. 2526
(1983) has imposed a limited power of public prosecutor for only the
retrial of criminal case that the public prosecutor is not plaintiff in the
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original case. Therefore, most defendants must resurrect the retrial of
criminal case per se. As a result, they do not receive fairness from the
justice system. Such indication is contrary to the nature of the criminal
proceedings by state that the public prosecutor associate himself as the
nominal prosecutor not the inquisitive one. That is to say it is not regarded
as a win-lose matter to the defendant. He or she, in contrast must have
objectivity. This is because the public prosecution of criminal case is not
the litigation against two parties as the legal proceedings of civil suit. As a
result, the litigation of the criminal case, the public prosecutor must
also consider the benefits of the defendant. It is deemed appropriate to
amend the Retrial of the Criminal Act B.E. 2526 (1983) by empowering the
public prosecutor to be able to conduct the retrial of the criminal case
without limited power to conform to the principle of public prosecution
of various counties, such as France, Germany and Japan which allow the
public prosecutor to be entitled to resurrect the retrial of criminal case after
its final judement to achieve fairness with presumed of innocent.

Keywords : Scapegoat in Criminal Case; The Retrial of Criminal Case;

Role of the Prosecutor
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